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INTRODUCTION

The Whitney R. Harris World Law Institute at Washington University School of Law
welcomes this opportunity to appear before the Inter-American Commission on Human Rights.
The Commission has expressed deep concern over the issue of gun violence in the United States
and encouraged the State to redress gun violence through effective gun control policies in multiple
press statements over the past two years.! Our testimony focuses on the lack of domestic efforts to
protect Americans from violent death by firearms and the failure of the United States government
to exercise due diligence with respect to preventing and reducing gun-related violence. In our view,
the failure of the U.S. government to act in the face of repeated mass shootings and high levels of
gun-related deaths raises serious questions regarding its compliance with the American
Declaration of the Rights and Duties of Man, other international human rights instruments, and
customary international law.

Gun violence in the United States has reached epidemic proportions. It not only affects the
United States but also contributes to gun violence in other American States. More than 33,000
people are killed by guns in the United States every year: 60.5% from suicide, 35.9% from
homicide, 1.3% from legal intervention, and 1.6% from unintentional (accidental) deaths.? Mass
shootings in schools, at concerts, and in theaters take place with alarming frequency,® creating a
climate of fear and uncertainty.* School shootings are especially problematic since they occur with
relative frequency and victimize a population that is young, helpless, and captive, as most children
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are required to attend school by law, and shootings have occurred in public schools that are
operated by the state. Just recently, on February 14, 2018 a nineteen-year-old killed seventeen
people in his former high school in Parkland, Florida.> The Parkland shooting has led to a public
outcry and to renewed demands for legislative action at both the state and federal levels. Yet
government authorities have not been responsive to public demands: the Florida legislature refused
to consider an assault weapons ban just days after the shooting and President Trump’s primary
suggestion to stop school shootings was to arm teachers. These non-solutions offered by U.S.
leaders have given rise to a feeling of hopelessness and futility in the United States that, as with
previous mass shootings,® nothing effective will be done even though there is clear evidence that
gun control laws can reduce gun violence.

GUN VIOLENCE AND GUN CONTROL LAWS IN THE UNITED STATES

On average, ninety-two deaths occur in the United States from gun violence every day.’
From 2007 to 2016, the most recent years for which data is available from the U.S. Centers for
Disease Control and Prevention (CDC), 333,890 people died from firearm-related injuries.
Mortality rates from firearm violence have increased since the 1950s,° while mortality rates from
motor vehicle accidents have continuously declined.® As of February 14, 2018, there have been
1,607 mass shootings Killing 1,846 people!! since the 2012 Sandy Hook Elementary School
shooting in Newtown, Connecticut, which killed twenty children and seven adults, including the
gunman himself.? Indeed, in both 2015 and 2017, it was estimated that there had been more than
one mass shooting per day.*® Within the United States, gun ownership is the leading contributor
among the factors strongly associated with the risk of death from gun violence.!* While there is a
popular belief that mental illness is the chief culprit in gun violence, the relationship between
mental illness and gun violence is far from clear. Moreover, the United States does not appear to
have higher levels of mental illness than other countries, suggesting that it is easy access to guns,
not mental illness, which drives the country’s high fatality rates.'®

In the United States, guns are regulated by both federal and state law. At the federal level,
the primary statutes are the Gun Control Act of 1968'¢ and the National Firearms Act (NFA)Y
which are enforced by the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF).18 While
the Brady Handgun Violence Prevention Act, adopted in 1993, mandated federal background
checks on gun purchasers and implemented the National Instant Criminal Background Check
System (NICS),° the statute only requires background checks when buying guns from a licensed
gun dealer?® which creates a loophole for private transactions.?! Moreover, during the past decades,
federal gun laws have become increasingly lax, leading to an increase in gun-related deaths. The
recent Parkland shooting is emblematic of how federal gun control laws are woefully inadequate.
The gunman in the Parkland shooting used an AR-15 semi-automatic rifle, which is similar to the
weapon used in the Sandy Hook shooting.?? While certain models of AR-15 rifles were banned by
the Federal Assault Weapons Ban from 1994 to 2004,% on September 13, 2004 Congress allowed
the Assault Weapons Ban to expire.?* These weapons are particularly pernicious as they can fire
many rounds and cause wounds that are almost inevitably fatal.?> Even assuming mental health
issues have a connection to the U.S. gun violence epidemic,?® on February 28, 2017, President
Trump signed H.J. Res. 40 into law?" which repealed the Implementation of the NICS
Improvement Amendments Act of 2007. This law would have required more stringent background
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checks for gun purchases by people with severe mental illness.?® These steps suggest a complete
failure at the federal level to protect Americans from gun violence.

At the state level, the situation is more complicated. In District of Columbia v. Heller, the
United States’ Supreme Court struck down provisions of District of Columbia’s Firearms Control
Regulation Acts of 1975,%° which found stricter requirements for guns kept at home to be
unconstitutional and held that “the Second Amendment [of the Constitution] conferred an
individual right to keep and bear arms.”° In interpreting that right, the Court held that bans on
handguns in the home as well as prohibitions on using a firearm in one’s home for immediate self-
defense violated the Second Amendment.3* While Heller applied the Second Amendment only to
the federal government, in a subsequent decision, McDonald v. City of Chicago,** the Supreme
Court incorporated the Second Amendment interpretation of Heller into the Fourteenth
Amendment Due Process Clause thereby making the Heller ruling effective against the states. This
jurisprudence has handicapped state efforts to enact stricter gun control laws. Because Heller left
many open questions about what regulations will now pass muster under the Second
Amendment,® a large number of cases have been filed in the lower federal courts challenging the
constitutionality of state gun control laws.®* While most state gun laws, including Maryland’s
assault weapons ban,*® have been upheld by the federal courts, the Heller decision has led some
courts gg overturn others, including an Illinois law which banned carrying loaded handguns in
public.

Despite the failure to adopt gun control measures at the federal level and the roadblock
created by Heller,*” some states have made progress. Several states including Colorado,®
Connecticut,®® Delaware,*® New York,* and Oregon*? have made background checks a universal
requirement for gun purchases thereby closing the federal law loophole. New York has made
significant efforts to regulate ammunition purchases,* and Maryland law requires handgun
purchasers to be fingerprinted and complete a training class.** Other states have moved in the
opposite direction, however, loosening or repealing their gun control laws. In 2007, Missouri
repealed its 1921 permit-to-purchase (PTP) handgun law which required all handgun purchasers
to have a valid PTP license to purchase handguns.*® The repeal of the PTP law has been correlated
with a 25% increase in gun homicide rates in Missouri.*® Likewise, in 2013, Kansas revised its
state laws to allow carrying of concealed guns in public buildings.*” This is despite the findings
that states with stricter gun control laws have lower rates of gun violence.*®

State gun laws like Kansas’ concealed-carry statute are of particular concern as a new
“Concealed Carry Reciprocity Act™® is currently pending in the United States Senate. This
legislation, which passed the U.S. House of Representatives on December 6, 2017,% requires
concealed carry permits issued in one state to be honored by all states in the country. The effect of
lax federal gun control laws combined with the heterogeneity of state gun laws exposes U.S.
citizens to a high risk of gun violence and gun death.

U.S. EXPORT OF GUN VIOLENCE

U.S. gun laws may also be influencing gun violence elsewhere in the Americas. From 2014
to 2016, 50,133 U.S.-sourced guns were recovered in criminal investigations across fifteen
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American States.®® It is estimated that approximately 213,000 guns are smuggled across the United
States-Mexico border each year.%? Over 70% of guns recovered by Mexican law enforcement since
2007 have been traced to the United States, and 80-90% of guns in the Bahamas and Jamaica come
from the United States.>® The gun-related homicide rate in Latin America exceeded the global
average by over 30% in 2010, and the United Nations Office on Drugs and Crime reported that
easy access to guns is the major contributing factor.>* It is troubling that the United States is one
of only three countries not to have ratified the 1997 Inter-American Convention Against the Illicit
Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related
Materials (CIFTA),* whose purpose is “to prevent, combat, and eradicate the illicit manufacturing
of and trafficking in firearms, ammunition, explosives, and other related materials.””®

In addition, while the United States signed the U.N.’s Arms Trade Treaty (ATT) in 2013,%’
the Senate has not yet ratified it, most likely influenced by the National Rifle Association, a
powerful U.S. gun lobby.>® The treaty entered into force in 2014 and now has 130 signatories and
94 States Parties.>® The treaty has as its aim the establishment of “the highest possible common
international standards for regulating or improving the regulation of the international trade in
convention arms; and [to] prevent and eradicate the illicit trade in conventional arms and prevent
their diversion.”®® These objectives are intended to contribute to “international and regional peace,
security and stability; reduc[e] human suffering; [and] promot[e] cooperation, transparency and
responsible action . . . in the international trade in conventional arms.”®* U.N. Secretary-General
Ban Ki Moon stated that “it [is] critical that we continue to promote universal participation in the
ATT, by encouraging all States, particularly major arms exporters and importers,® to join . . . .”
He “call[ed] on those States who have not yet done so, to accede to it without delay.”%?

CAN GUN CONTROL LAwWS BE SUCCESSFUL? THE INTERNATIONAL CONTEXT

The United States is an outlier in terms of gun-related deaths. Rates of gun deaths (both
homicide and suicide) are substantially greater compared to other industrialized nations in the
Organization for Economic Cooperation and Development (OECD).%* For example, based on data
from 2014, the United States has nine times as many gun deaths as Australia per 100,000 persons.®®
Another gun-related statistic in which the United States outnumbers other nations concerns civilian
gun ownership.%® While constituting only 4.4% of the world’s population, 42% of civilian-owned
guns in the world are found in the United States.®’

The experience of other countries demonstrates that gun control laws work. A number of
countries have implemented strict gun control laws in response to mass shootings and public safety
concerns and have uniformly seen reductions in gun violence.%® For example, the Australian
government adopted the National Firearms Agreement (NFA) in 1996 following the Port Arthur
massacre.®® Since the implementation of the NFA, there has not been a single mass shooting in
Australia.”® Likewise, in 1997, following the 1996 Dunblane shooting, the United Kingdom
adopted two Firearm (Amendment) Acts, ! banning all handguns.’? Since then, there have been no
mass shootings involving handguns in the United Kingdom, and, in 2012, there were only a total
of thirty-two gun homicides,” compared to 11,622 in the United States.” Finally, Japan has one
of the strictest gun control laws in the world,”® and the gun violence rate in Japan is close to zero.”
While Switzerland and Israel are often cited by gun advocates as countries that have low rates of
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gun violence despite having permissive gun control laws,”” this is misleading. Both Switzerland
and Israel have stricter gun control laws and lower civilian gun ownership rates than the United
States, as well as much lower rates of gun-related deaths and injuries.™

HuMAN RIGHTS OBLIGATIONS

As the Commission noted in Saldafio v. United States, the United States has been a member
of the Organization of American States since June 19, 1951, the date upon which it deposited its
instrument of ratification of the Organization of American States (OAS) Charter.”® For this reason,
it is required to respect and guarantee the rights protected in the OAS Charter and the American
Declaration of the Rights and Duties of Man. Under Article I of the American Declaration, “Every
human being has the right to life, liberty and the security of his person.”®® This right is non-
derogable.®! With an average of ninety-two deaths every day, the United States is arguably failing
to protect this right.?

The gun violence epidemic in the United States also implicates other rights guaranteed by
the Declaration. The climate of fear and the sense of hopelessness that pervades U.S. society,
particularly in the wake of mass shootings affects “the right to take part in the cultural life of the
community, to enjoy the arts, and to participate in the benefits that result from intellectual
progress,”®® the right to an education®* and the right to health.%> Mass shootings that take place in
schools, movie theaters, and public places generate anxiety in individuals who are attempting to
exercise their right to an education or their right to participate in community life. When a State
does not protect the human rights of its citizens, it falls short of its OAS obligations.%®

U.N. bodies have also expressed concern about the human rights issues raised by the gun
violence epidemic in the United States. The U.N. High Commissioner for Human Rights released
a report detailing the human rights concerns associated with the private purchasing, possession
and use of guns,®” finding that “[f]irearms-related violence and insecurity [] pose direct risks to the
rights to life, security and physical integrity, and also affect other civil, political, social, economic
and cultural rights such as the rights to health, education, an adequate standard of living and social
security and the right to participate in cultural life.”®® The report called for States to protect their
citizens from the right-depriving violence associated with the sale and use of guns.®® The High
Commissioner specifically highlighted the U.S. failure to regulate the sale and use of guns after a
particularly horrific mass shooting in Orlando, Florida,® stating, “[i]t is hard to find a rational
justification that explains the ease with which people can buy firearms, including assault rifles, in
spite of prior criminal backgrounds, drug use, histories of domestic violence and mental illness, or
direct contact with extremists — both domestic and foreign.”! He asked: “How many more mass
killings of school-children, of co-workers, of African-American churchgoers . . . will it take before
the United States adopts robust gun regulation?”’%? Unfortunately, the answer always seems to be,
at least one more.

The United States is a party to the International Covenant on Civil and Political Rights
(ICCPR), which safeguards the right to liberty and security of person,®® the right of peaceful
assembly,®* and the right of every child to have measures of protection required by his or her status
as a minor, “on the part of his [or her] family, society and the State.”% Daily gun violence and
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mass shootings deprive U.S. citizens of their rights under the ICCPR. The Human Rights
Committee has found in relation to the United States that “the obligation to effectively protect also
requires efforts to curb violence that include the continued pursuit of legislation requiring
background checks for all private firearm transfers.”® The report further stated that, “the
Committee is concerned about the proliferation of such laws which are used to circumvent the
limits of legitimate self-[defense] in violation of the State party’s duty to protect life (arts. 2, 6,
and 26).”%” This Commission can, and has, used other human rights instruments like the ICCPR to
aid in its interpretation and implementation of the Declaration as it is “necessary to consider the
provisions of the American Declaration in the broader context of both the inter-American and
international human rights systems.”®® Here, the international instruments mentioned above all
point in the same direction: the gun violence epidemic in the United States is depriving U.S.
citizens of their human rights.

Finally, although more than 98% of U.S. shootings are perpetrated by non-State actors,*®
this may nevertheless engage the State’s responsibility, as the Commission has often noted.'% The
jurisprudence of the Inter-American Court of Human Rights takes this view as well.}%*  With
33,000 deaths per year, a significant number of which could be prevented through the enactment
of sensible gun control laws, it appears that the United States is failing to live up to its obligations
under the OAS Charter, the American Declaration, and international human rights law more
generally.

CONCLUSION

We commend the Commission’s decision to hold this hearing and are grateful for the
Commission’s past expressions of deep concern over the issue of gun violence in the United States.
We urge the Commission to consider holding a thematic hearing on this issue pertaining not just
to the crisis in the United States, but elsewhere in the Americas. In this regard, we request the
Commission to urge the United States to become a party to the Inter-American Convention against
the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives and Other
Related Materials, and the American Convention on Human Rights. The United States is the only
one of the twenty-one founding members of the OAS not to have become a party to this
fundamental human rights treaty.

We also request that the Commission urge the United States to adopt international best
practices with respect to the sale and regulation of firearms, including: adopting immediate
restrictions on the sale and possession of assault weapons such as the AR-15 rifle, used in the
Parkland school shooting; the repeal of the Dickey Amendment, banning CDC funding for gun-
related research;'%? implementing stricter background checks for the purchase of firearms; and
eliminating the private gun transaction loophole. We request that the Commission urge the United
States to reject the adoption of the proposed Concealed Carry Reciprocity Act and instead
encourage states to follow the lead of those jurisdictions that have been successful at adopting
stricter gun control laws. Similar gun control measures have proven effective in other countries,
both in terms of stopping mass shootings and reducing death and injury from gun violence.
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We also request that the Commission prepare a study on gun violence in America with a
special focus on school shootings. Since 2013, there have been approximately 300 school
shootings in the United States, an average of about one a week. Gun violence, in general, in
America has reached crisis proportions, and the fact that our schools have become theaters of
violence deserves your immediate attention.

Please do not hesitate to contact us for further information.

Respectfully submitted,

Leila Nadya Sadat
James Carr Professor of International Criminal Law
Director, Whitney R. Harris World Law Institute
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